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Abstract

The existence of means to maintain or regain lost rights to be one of the law state
requirements. This study aims to analyze the absolute competence of the Industrial
Relation Court in handling all the problems of labor rights violation. This study is a
normative legal research with the statute approach and socio- legal studies. The results
shows that the competence of the Industrial Relation Court has not been able to handle
all the problems of labor rights violations, especially those that are public. The resulted
recommendations are the revision of provisions related to the absolute competence of
the industrial relation court and district court.
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Introduction

Judiciary is one of the means to maintain or regain lost rights. The existence of judiciary

which guarantees the basic rights of labors is one of the requirements of law state.

Access to get the fair legal process becomes the basic needs of each labor.

Unfortunately until now access to a fair judiciary has not been perceived by labors.

Industrial Relations Court (IRC = Pengadilan Hubungan Industrial/PHI) replaced the

position of the Committee for Settlement of Labour Disputes at Regional Level

(P4D)/Central Level (P4P). The existence of Law No. 2 of 2004, regarding the

settlement of industrial relation disputes (LNRI/Official Gazette of The Republic of

1 Be presented in The 3rd ACIKITA International Conference on Science & Technology (AICST),
ACIKITA Foundation 25-27 Agustus 2013, Jakarta
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Indonesia No. 6 , TLNRI/Additional of Official Gazette No. 4356) is still causing

debate in community. Among those are about competencies, procedures, and access to

the court to achieve justice. There are several interests of labors or employers which

have not been resolved by the IRC. From the above description, it appears a problem

that is whether the competency of IRC intended as a labor courts refers to Law 2/2004,

has been able to accommodate all of the problems of labor rights violation to achieve

substantive justice ?

Materials and methods

This study is a normative legal research by statute approach and socio- legal studies.

Materials used in the study of law is legislation to regulate labor judiciary and the case

of labor rights violation along with the court's judgement.

Result and Discussions

Judiciary access for the labors should be able to guarantee the basic rights of

labors.

Access means the way to enter2. Judiciary access for labors in this paper means

the way for the labors to maintain the guarantee of basic rights in the work. The goal

of judiciary for labors is to ensure labors' rights.

2 http://artikata.com/arti-318231-akses.html
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There are three basic questions in this paper. The first question is what the basic

rights of labors are. The second question is how the regulation of the basic rights of

labors in Indonesia is. The third question is if the basic labor rights regulation has

already provided judiciary access for the labors.

A. Basic rights of labors

Let us talk about the first question namely what the basic rights of labors are.

Rights derived from the word “right”, it means something (as a power or privilege) to

which one has a just or lawful claim.3 Paton said that the right contains three elements,

namely protection, will, and interest.4 The essence of rights is the existence of a claim.5

Claim is a legal action that can be done, if there are rights that have been abused.

The right is a freedom to do or not to do something related to something or

against a particular legal subject or all legal subjects without any hindrance or

interference from any party and the freedom  has a legal base and therefore it is

protected. Basic labor rights are a part of human rights. Everyone has the right to life,

liberty and security of person. The three rights are a series that should be possessed by

every human being and embodied in the two groups of rights. The first group are civil

and political rights.6 The second group are the social, economic and cultural rights.7 The

3 The Merriam Webster Dictionary, op.cit., h. 626
4 G. W. Paton, op.cit., h. 286
5 Philipus M. Hadjon, Perlindungan Hukum Bagi Rakyat Indonesia (Suatu Studi Tentang Prinsip-
Prinsipnya, Penanganannya Oleh Pengadilan Dalam Lingkungan Peradilan Umum Dan
Pembentukan Peradilan Administrasi), Peradaban, 2007, h. 34. (Philipus M. Hadjon I).
6 Political and civil rights are guaranteed in Article 4 – Article 21 UN Charter
7 social, economic and cultural rights are guaranteed in Article 22 – Article 27 UN Charter
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fair labor judiciary access is the implementation of the right to get a fair trial and an

open judiciary by an independent and impartial court (Article 10 of the UN Charter).

Labors as human beings must also have three basic rights. In 1998, the

International Labor Organization (ILO) has released the ILO Declaration on

Fundamental Principles and Rights at Work.8 The declaration aims to maintain the

relationship between social progress and economic growth, the guarantee of basic

principles and rights at work. It states that all members including those that have not

ratified these conventions, have an obligation arising from the fact of membership in the

Organization to respect, to promote and to realize, in good faith, the principles

concerning the basic rights which are the subject of the core convention, namely :

1. freedom of association and the effective recognition of the right to negotiate(

C.87 ,C.98);

2. elimination of all forms of forced or compulsory labor ( C.29 , C.105 );

3. effective abolition of child labor ( C.138 ) , and

4. elimination of discrimination in respect of employment and occupation ( C.100 ,

C.131 )

B. The regulation of the basic rights of labors in Indonesia

The second discussion is to answer the question of how the regulation of the

labor basic rights in Indonesia is. This paper is based on the normative legal research

8 It is the result of General Conference of ILO in the 86th conference in Jenewa on June 19, 1998 in
http://www.ilocarib.org.tt/projects/cariblex/conventions_12.shtml
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using the statute approach. The approach is first based on the 1945 Indonesian

constitution. Constitutionally, the fair judiciary access for labors is guaranteed by

Article 27 paragraph (1) and (2) of the 1945 Constitution in conjunction with Article 28

paragraph (1) and (2) 1945 Constitution, namely :

 Article 27 1945 Constitution: (1) All citizens shall have an equal position in law

and government and shall be obligated to uphold such law and government

without exception. (2) Every citizen shall have the right to work and to living

befitting human beings.

 Article 28D of the 1945 Constitution : (1) Every person shall have the right to

recognition, guarantee, protection, and legal certainty of just laws as well as

equal treatment before the law. (2) Every person shall have the right to work and

to receive fair and proper remuneration and treatment work relationships.

That constitutionally assurance was further elaborated in the Law No. 13 Year 2013

concerning Manpower (manpower law). Manpower law distinguishes rights and labor

rights.

Labor rights , namely :

1. Every labor has an equal opportunity to obtain employment without

discrimination. (Article 5)

2. Every labor has the rights to acquire and/or enhance and/or develop job

competence according to their talents, interests, and abilities through job training

(Article 11).
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3. Every labor has the rights to acquire the recognition of competence after training

work that is held in government job training institute, private vocational training

institutions, or training at work (Article 18 paragraph (1)).

4. Every labor has the same rights and opportunities to choose, obtain, or change

jobs and earn a decent income on the inside or outside of the country (Article 31).

Worker rights include :

1. Every worker/labor has the right to acquire equal treatment without discrimination

from employers (Article 6).

2. Every worker/labor has the right to acquire the protection of: occupational safety

and health; morals and decency, and treatment in accordance with human dignity

and religious values. (Article 86).

3. Every worker/labor has the right to earn a decent livelihood that meets for

humanity (Article 88 paragraph ( 1 )).

4. Every worker/labor and his family has the right to acquire the labors social

insurance (Article 99 paragraph (1)).

5. Every worker/labor has the right to form and join trade unions / labor unions

(Article 104 paragraph (1)).

6. Strike as a basic right of workers/labor and trade unions/labor unions is performed

legally, orderly, and peacefully as a result of a breakdown in negotiations. (Article

137).
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There is a difference between the regulation of the labor basic rights of the ILO and of

the Law 13/2003. This difference results in lost of labor basic rights. For example,

restrictions on the rule of law appears in Act 21/2000. Terms of Trade Unions was

formed when the amount of at least 10 (ten) workers/labors (Article 5 paragraph (2)). If

the requirements are not fulfilled during registration, then the Trade Unions will never

get the number of records. The legal consequence is the establishment of Trade Unions

will be illegal. If Trade Unions are illegal, then the rights (paragraph 25 (1)) and

obligations (Article 27) of the Trade Unions won’t be owned. The result of this rule has

limited the PT JC Feed Jombang labors to form trade unions.

C. Judiciary access for labor

The third discussion is about if the regulation of basic labor rights has already

provided judiciary access for the labor. The discussion is about the absolute competence

of IRC that should be able to accommodate all the problems of the labors for the

purposes of substantial justice.

There are four absolute competences of IRC. IRC is on duty and authority to

examine and decide :

a. the first level of dispute concerning rights;

b. the first and last of the conflicts of interest;

c. the first level of dispute regarding the dismissal;

d. the first and the last level of the trade unions/labor unions in one company. (

Article 56 of Law no. 2 of 2004)
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IRC is a part of the general judiciary access which is subject to the laws of civil

procedure. Industrial Relations Court as a special court set up in the district court that is

authorized to investigate, prosecute and give the verdict against industrial disputes

(Article 1 paragraph 17 of Law 2/2004), namely the rights disputes, conflicts of interest,

termination of employment relationship disputes, disputes between Trade

Unions/Labour Unions only within one company. Procedural law based on civil law

(Article 57). Free of charge if the value of the claim is under $ 150,000,000.00 (one

hundred and fifty million rupiah) (Article 58). This provision greatly weakened the

principle of Trade Unions negotiate. Often cases of industrial relations do not only

include the presence of default but demands for changing the terms and conditions of

employment that may not exist in the CBA.9 This involves a conflict of interest which is

wisdom (doelmatigheid issues), outside of the law aspects.10

Labor disputes (=industrial relationship) are the disputes among the legal subjects

about the legal object of industrial relationship. Industrial relationship in a broadest

sense is a working relationship. Indonesia does not distinguish the setting of individual

and collective employment relationship. employment relationship set in Burgerlijk

Wetboek (BW) is never repealed with the enactment of labor law (Law no. 13 in 2013).

The regulation of dualism employment law happens. This law dualism resulted in

obscurity of legal remedy which can be done by labors or employers if they want to

fight for the rights that have been abused. For example, labors getting the termination of

9 H.M. Laica Marzuki, “ Mengenal Karakteristik Kasus-Kasus Perburuhan “, Varia Peradilan No. 133,
IKAHI, Jakarta, Oktober 1996, hal. 151.
10 Wijayanto Setiawan, Pengadilan Perburuhan Di Indonesia, Disertasi, Universitas Airlangga, 2006,
h. 19.
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employment relationship unilaterally by the employer, and unfair, have rights to file a

lawsuit to the District Court or IRC.

Labor disputes is known as the industrial relationship dispute. Labor disputes is

the subject of dispute among the objects of employment relationships. Based on legal

theory, there are two labor disputes: disputes over rights and interests disputes. Iman

Supomo, labor disputes enumerated types are distinguished between disputes over rights

(rechtsgeshil) and conflicts of interest (belangengeschil). According H.M. Laica

Marzuki, there are two kinds of disputes that indicate the characteristics of labor cases,

namely :

1. Cases of disputes over rights (rechtsgeschil, conflict right) which interlock with

the approval, stressed the legal aspects (rechtsmatigheid) of the problem,

especially regarding appointments brekdown (default) with the employment

agreement, labor law abuses.

2. Cases of conflict of interest (belangeschillen, conflict of interest) that interlock

with the absence of understanding conformity concerning the rules of employment

and/or conditions of employment, particularly regarding the improvement of

economy and the lives of workers accommodation, emphasize aspects such

disputes doelmatigheid.

Understanding the different labor disputes is formulated in the form of

industrial disputes in Indonesia. There are two critics of systematic interpretation of the

rule of law. First, from the standpoint of person. There is a horizontal inconsistency in

Article 1 paragraph 1 of Law 2/2004 and Article 1 paragraph 16 Law 13/2003. This
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formulation is more appropriate as a definition of labor dispute, because the state was

not included as a subject of industrial relationship that can be prosecuted by countries

to establish a mechanism in the legislation so that the basic rights of labors in the core

conventions can be protected. Minimum salary regulation in Governor’s Decree is a

form of decision that should be sued if it is deemed unfair. Governor is a state official.

State may be sued, as a manifestation of Indonesia that is a law state.

Second, from the point of view of the legal object. Dismissal disputes, must be

part of the right dispute, as in disputes over rights, the law has been violated, not to be

implemented or interpreted differently. Dismissal disputes are disputes arising from the

employment relationship, either because of congenital agreement, or violation of labor

laws. So it is part of a rights dispute. Article 56 letter c of Law 2/2004 is too excessive

in formulating the type of industrial disputes. Legal consequences of specialization in

employment termination dispute, is the transfer case of the object of the labor dispute

concerning the validity of the basic rights of labors laid off course can eliminating the

state's responsibility to ensure the protection of the implementation of basic labor rights.

Trade union/labor union in the company, should be tried in district court. The analogy

is the disputes among employers regarding the trading business are settled in court. The

dispute among the labors does not meet the minimum criteria for the two legal subjects

in a employment relationship that is labors and employers.

There are shifts in the basic of labor law regulation. In the reign of the Dutch

East Indies it used the basic of private law. Early independence it was based on

administrative law and now it is conceptualized as a private law again. According to

Philip M Hadjon, Labour Law is a functional discipline because it has a mixed character
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of public law and private law. A good measure of law rules is formulated by Fuller into

eight principles of the so-called of principles of legality, namely:

1. a failure to Achieve rules at all, so that every issue must be decided on an ad

hoc basis.

2. a failure to Publicize, or at least to the make avaiable to the affected party, the

rules he is expected to observe

3. the abuse of retoactive legislation, the which not only can not itself guide action

, but under cuts the integrity of rules prospective in effect, since it puts them

under the threat of retrospective change

4. a failure to the make rules understandable

5. the enactment of contradictory rules

6. rules that require conduct beyond the powers of the affected party

7. introducing such frequent changes in the rules that the subject can not orient his

action by them

8. a failure of congruence between the rules and their actual Announced as

adminisration.11

Those eight criteria referred by Hilaire Mc Coubrey and Nigel D White are the

criteria of lawmaking.12 IRC competence obscurity has an impact on the practice of law.

11 Lon L. Fuller, The Morality of Law, Yale University Press, 1975, h. 39.
12 Those eight criteria referred by Hilaire Mc Courbey and Nigel D. White are the criteria of lawmaking,
that consist of failure to establish rules at all, leading to absolute uncertainty; failure to make  rules
public to those requred to observe them improrer use of retroactive lawmaking; failure to make
comprehensible rules; making rules which contradict each other; making rules which impose
requirements with which complieance in impossible; canging rules so frequently that the required
conduct becomes wholly unclear; discontinuity between the stated content of rules and their
administration in practice. (Look up Hilaire Mc Coubrey and Nigel D White, Textbook On Jurisprudence,
Second edition, Blackstone Press Limited,  1993, h. 90.
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Dispute case against the minimu wage, people still think that the authority of the court

administration. For example, the judgement court ruling PTUN Sekupang Tanjung

Pinang, Batam (01/G/2013/PTUN-TPI) and Tangerang were dismissed according to the

minimum wage because it does not fulfil the criteria for the concrete,indvidual,and fnal

administrative decisions. Many people still choose the District Court as a civil court

case to settle the working relationship. For example, Surakarta District Court adjudicate

the criminal case of wages below the minimum wage in the city with a criminal on

parole. This situation resulted the emergence of shopping forum to choose the

settlement of labor disputes.

Conclusion

Competence of the labor court has not been able to deal with all the issues of

labor rights violation, especially those that are public, for example, the case of the

minimum wage. Recommendation is revision of provisions relating to the competence

of the industrial relations court and district court.
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