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Abstract

Employment relationships may end due to abuse by workers. The existence of abuse
must be medically proven. This research aimed to analyze the existence of a visum et
repertum for the occurrence of abuse that can be used as evidence in termination of
employment This legal research was normative with a statutory approach. The results
showed that persecution was a criminal act. There was no requirement for a judge's
decision in the District Court which already had permanent legal force for the occurrence
of persecution as a condition for the validity of the layoff as if the visum et repertum was
no longer needed. It was enough that the acts of abuse committed by workers were
requlated in the Employment Agreement, Company Regulation or Collective Labor
Agreement, then the persecution as a forrman urgent violation can be used as a valid
reason for the termination of employment (Article 81 number 37 of the Job Creation Law
jo. Article 151/ 3 Manpower Law jo. article 52/2 Government Regulation 35/2021. The
researchers’ efforts to review labor regulations related to urgent violation the
Indonesian manpower system are a form of evaluation of the weaknesses of the Job
Creation Law and its implementing regulations can be able to assist legislators to
develop and enforce laws that protect certain vulnerable groups namely workers in
applying the principle of presumption of innocence.
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Eksistensi Visum Et Repertum Atas Terjadinya Penganiayaan
Sebagai Alat Bukti Pemutusan Hubungan Kerja

Abstrak

Hubungan kerja dapat berakhir karena adanya penganiayaan yang dilakukan oleh pekerja.
Adanya penganiayaan harus dibuktikan secara medis. Penelitian ini bertujuan untuk
menganalisis adanya visum et repertum atas terjadinya penganiayaan yang dapat
digunakan sebagai alat bukti dalam pemutusan hubungan kerja. Penelitian hukum ini
bersifat normatif dengan pendekatan perundang-undangan. Hasil penelitian menunjukkan
bahwa penganiayaan adalah perbuatan pidana. Tidak adanya keharusan putusan hakim di
Pengadilan Negeri yang sudah memiliki kekuatan hukum tetap atas terjadinya penganiyaan
sebagai syarat keabsahan PHK seolah mengakibatkan visum et reém tidak dibutuhkan
lagi. Cukup perbuatan penganiayaan yang dilakukan oleh pekerja diatur dalam Perjanjian
Kerja, Peraturan Perusahaan atau Perjanjian Kerja Bersama, maka penganiayaan sebagai
wujud telah terjadi pelanggaran yang bersifat mendesak dapat digunakan sebagai alasan
keabsahan pemutusan hubungan Kerja (Pasal 81 angka 37 UU Cipta Kerja jo. Pasal 151
3 UU Ketenagakerjaan jo.Pasal 52/2 Peraturan Pemerintah 35/2021. Upaya penulis untuk
mereview peraturan perburuhan terkait pelanggaran yang bersifat mendesak dalam sistim
ketenagakerjaan Indonesia merupakan bentuk evaluasi atas adanyan kelemahan UU Cipta
Kerja dan Peraturan pelaksananya, akan dapat membantu legislator untuk mengembangkan
dan menegakkan hukum yang melindungi kelompok rentan tertentu yaitu pekerja dalam
menerapkan asas praduga tak bersalah.

Kata Kunci: Forensik; Penganiayaan; Pemutusan Hubungan Kerja

Hanuuue Visum Et Repertum B cnyvae npecnegoBaHua KaK QOKa3aTeNbCTBO
npekpawexua paboTsl

ABCTpaKkTHBINA

TpynoBble OTHOWEHUA MOTYT NPEKPATUTLCA M3-33 WECTOKOTO OBpalieHUa CO CTOPOHbI
pabotHukos. Hanwdue xectokoro obpalleHua AomkHO BbiTh AOKA3AHO © MEAMLMHCKOR
TOMKM 3pEHMs. 3TO MccneaosaHwe BbiNg HANPaBNEHO HA aHanW3 Hanwdua visum et
repertum B cnydvasx anoynoTpebneHwid, KOTOpble MOMYT MCNONb3OBATLCA B KAaYecTBe
NOKA3aTENLCTBA NPW YBONBHEHUW. 3TO NPaBOBOE MCCNEACBAHWE BbiND HOPMATMBHLIM C
3aKoHOAaTeNbHEIM - NogxogoMm. PeaynbTaTkl nokasamW, 4TO npecneaosadwe Bbino
YrONOBHLIM NPEcTynneHeM. B pailoHHom cyae He TpeGoBanock BbIHECEHWA PELUEHWS
CYAbEHA, KOTOPOE YKE UMEND NOCTORHHYHI KD MAWYECKYHD CHITY B CBA3W C NPBCNEA0BaH HEM
B Ka4YecTBe YCNOBMA ASHCTBMTENBHOCTIA YBOMBHEHHUA, Kak ecnu Bbl B visum et repertum
Bonble He Gbino HeobxoauMocTi. JocTaTouHO Toro, YToBk! aKThI KECTOKOrO OBpalLe HIUA,
COBEPLUEHHbIE PaGoTHWKAMMW, PErynUpoBanMcCs TPYAOBLIM AOMOBOPOM, PEMMAMEHTOM
KOMMAHUKM AW KONNEKTUBHbIM TPYAOBLIM ADMOBOPOM, TOMA NPECNEA0BaHMe Kak (opMa
HEOTNOXHOMD HAPYWEHWA MOXET ObiTb WCNONL30BAHO B KAYECTBE YBAMWTENBLHOR
NpWIKHHBL ANA yBONsHEHUA (cTaTes 81 Ne 37 3akoHa o coagaHui pabouux Mect, cr. 151/3
3akoHa o paboueit cune, cr. 52/2 MocraHoBneHwe npasuTenscTea 352021, Yeunua
WccnenosaTeneid nNo  NepecMoTpy  TPYAOBOM  3aKOHOAATENLCTBA,  Kacallleroca
HEOTNOXHbLIX HAPYLUEHWA B WHOOHE3WACKOW CUCTEME KaapOBbLIX PECYpCoB, ABMAAKTCA
thopmoi oler ki Cnabble CTOPOHLI 3aKOHA 0 CO3AAHWM PAboYMX MECT M €r0 NOA3AKOHHbIX
aKTOB MOMYT nomodb 3akoHoaatensm B paspabotke v obecnedeHud cobnopeHus
3AKOHOB, KOTOPLIE 3alWLLAIT ONPEAENEHHbLIE YAIBUMEIE YNMbI, 8 UMEHHO PABOTHUKOB,
B NPUMEHEHWA NPUHLMNE NPE3YMALMA HEBUHOBHOCTH.

Knwueskle cnoBa: cyaebHas skcnepTusa, NpecneioBaHue, NPeKpaLleHWe 18ACTEMA

1
450 - JURNAL CITA HUKUM (Indonesian Law Joumal). Vol. 9 Number 3 (2021). P-ISSN: 2356-1440.E-ISSN: 2502-230X




Existence of Visum Et Repertum on the Occurrence of Persecution as Evidence of Work Termination

A. INTRODUCTION

Every human being always needs income to fulfil his daily needs. One
r to earn an income is to work for other people (entrepreneurs or employers).
% employment relationship is a legal relationship between a worker and an
repreneur based on an employment agreement (Kaufman et al. 2019).
employment agreement is an agreement made by workers and employers that
have elements of orders, work, and wages (Adanhounme and Levesque 2019).

A working relationship is certainly expected to take place well (Zhang et
al. 2020). The continuity of an employment relationship depends on the good
faith (Lippmann 2017) of the legal subject who carries out the employment
relationship (Fortunati 2018). The employment relationship can end or be
terminated due to the will of the employer, the will of the worker, a court
decision/decision or by law (Ye, Wang, and Liu 2015). Termination of
employment may end at the will of the employer or worker, and may occur
because the worker has abused his co-workers or employers in the work
environment (Allen 2016).

Persecution is categorized as a criminal act and is regulated in the
Articles of the Criminal Code/KUHP. An act is said to be a crime, it must meet
certain conditions. The requirements for a criminal act must meet formal,
material, subjective and objective elements. Persecution is also divided into
levels, namely ordinary persecution, mild persecution, severe persecution,
planned persecution, and quality persecution.

B. METHOD

The research aimed to analyze the existence of visum et repertum on the
occurrence of abuse by workers to their co-workers or to employers. The
existence of visum et repertum had decreased because there was no obligation to
wait for a judge’s decision who had been permanently inkracht van gewisdje for
abuse which was a form of serious error committed by workers. This legal
research (Nalle 2015) was normative (Deryabina 2018) with a statutory approach
(Maxwell 2013) and deductive logic (Himma and Bix 2017).

C. RESULTS AND DISCUSSION

The results showed that the existence of visum et repertum as evidence
for the occurrence of abuse as a reason for termination of employment was
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weakened. The discussion-based is on problems related to the existence of visum
et repertum as evidence for the occurrence of persecution as a reason for

termination of employment.

Persecution is a criminal act/strafbaar feit that is prohibited by law is

detrimen@o society (Sonhaji 2019). Persecution from a criminal law perspective

the provisions of Artidle 170, 351-358 of the Criminal Code. An act is

said to be a criminal act/straftbaar feit that must fulfil formal, material, subjective
and objective elements (Mueller-Smith 2016).

based on

The formal element is the existence of a human act whose act is

prohibited by a rule of law. The prohibition is accompanied by threats or
sanctions in the form of certain crimes and the prohibition is violated by humans.
The material element of an unlawful act is that the act must be against the law
(Ferrajoli 2011). It means that it must be truly felt by the community as an act
should not or should not be suitable to do.

The objective element is an element that is outside of the perpetrator of
the crime. Consists of human actions that cause the legal consequences, elements
against the law and other elements that determine the nature of the crime,
aggravating elements are not criminal. It also the other elements that determine
criminal acts. Subjective elements are elements that must be present in the
perpetrator of a crime consisting of intentional/dolus, negligence/culpa,
intention/voornemen, intention, pre-planning/met voorbedachte rade, feelings of
fear/vrees (Doshi-Velez et al. 2017).

Persecution is a deliberate act that results in feelings of pain, injury and
feelings of displeasure. There is ill-treatment with torture, suppression of the
persecuted. Qualifications of persecution are divided into levels, namely
ordinary persecution (causing illness or being unable to carry out a position or
work or having a mental disorder for a maximum of four weeks, mild
persecution (not causing pain or being unable to do the jobfjob), severe
persecution, planned persecution, and quality persecution. The one who can
determine the level or degree of abuse is the doctor through the results of the
medical examination as outlined in the form of visum et repertum. (Rizka et al.
2020)

The term wvisum et repgefum is the singular form of visa et reperta
contai in Stbl. 1937 No. 350. The term visum et repertum is contained in the
Decree of the Minister of Justice No. M.04.UM.01.06 of 1983, namely tlps results
of the judicial medical examination in written form, referred to as visum et
repertum. The visum ef reperfum is a written report made by a doctor who has
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taken an oath about what he saw and found in an examination of the evidence to
the examined people who died or were injured were mourned for a crime for a
judidal examination. The contents of the visum et repertum consist of introduction,
news, conclusion and closing. The introduction contains the identity of the
doctor, the applicant for the post-mortem et repertum, the time and place for the
post-mortem et repertum. The reports contain everything that is seen and found
in the examination of evidence examined by a doctor. The conclusion contains
the essence of the results of the examination accompanied by the opinion of the
doctor in accordance with his knowledge and experience. It also describes a
causal relationship between the condition of the body being examined and its
consequences. The closing contains a statement of visum et repertum made
under oath. Visum et repertum can be used as evidence in examining criminal
cases of persecution by judges in district courts.

Visum et repertum is very necessary as evidence of a criminal act of
persecution. It is necessary to have a visum et repertum which is given at the
same time for mild maltreatment that does not require hospitalization. A
temporary visum et repertum is given temporarily, to explain the condition of
the person who was asked for a visum et repertum when the doctor was first
examined. Therefore, they still need a further visum ef repertum in order to explain
the condition of the person who was asked for a visum et repertum at the last
time they left the hospital. Visum et repertum continued, given when the person
can leave the hospital because it has recovered.

Visum et repertum related to abuse contains a description that describes
the condition of the wound, divided into three degrees of injury. First degree
injuries (class C injuries) are injuries that do not require further treatment for the
victim. In the case of first-degree injuries, the victim of a crime only requires an
examination of his condition and from the results of a forensic medical
examination that he does not require further treatment in a hospital. The
conclusion of the first-degree wound is that the victim is not hindered in carrying
out his position/work/activity. The conclusion showed that the first-degree injury
in the visum et repepiim, in the context of criminal law, relates to the crime of
minor maltreatment as stipulated in Article 352 of the Criminal Code.

Second-degree injuries (cass B), namely injuries that require temporary
treatment of the victim of a crime. In this case the victim after being observed
requires further treatment in the hospital. The conclusion given for the second-
degree injury is an injury that causes the temporary obstruction of the
pusition,r"jtmcti vity. The conclusion of the second degree wound in the visum et
repertum In the context of criminal law is categorized as a criminal act of
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2
persecution (ordinary) g stipulated in Article 351 paragraph (1) of the Criminal
Code.

Third-degree injuries (class A), namely injuries that result in serious
injuries.  Therefore, they are hindered in carrying out their
positions/jobs/activities. With regard to serious injuries, Article 90 of the Criminal
Code stipulates, that serious injuries to the body are: a disease or wound that
cannot be expected to recover completely, or an injury that can pose a danger of
death; continues to be incapable of performing a position or job; no longer has
any of the five senses; hood (rompong), paralysis, change of mind (reason) for
more than four weeks; killing a child from the mother’s womb. Qualification of
third-degree injuries from the results of forensic medical examinations, in the
context of criminal law according to the Criminal Code, is qualified as severe
abuse which is regulated.

The substance of abuse as a reason for termination of employment can be
analysed based on the analysis of legal subjects and legal objects. The analysis of
the legal subject of persecution is divided into two points of view, namely the
perpetrator and the victim. Perpetrators of abuse in this research were limited to
workers. Victims of abuse are divided into two legal subjects, namely co-workers
of the perpetrators or entrepreneurs.

Persecution from the perspective of labour law, is an act of abuse
committed by workers to their co-workers or to employers in the work
environment. The existence of acts of abuse committed by workers to their co-
workers or to employers in the work environment can initially be the reason for
the termination of employment because the worker has made a serious mistake.

Legal subjects in employment relations consist of workers and
employers. After researching the existence of criminal acts of persecution in the
work relationship. Then it must be determined who committed the crime of
persecution, the worker or the entrepreneur? The occurrence of fraud by
employers which can be used as a reason for workers to apply for layoffs.
Persecution perpetrated by workers against employers can be used as an excuse
for employers to terminate their employment because they are deemed to have
committed a major or serious mistake.

e termination of employment was caused by a serious mistake, namely
the occurrence of abuse by workers against employers. This i termined by the
judge at the industrial relations court. In fact, it must not be based on a decision
that has permanent legal force (inkracht van gewisjde) from a judge in a district
court. Likewise, termination of employment due to a worker’s request for a
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complaint that the employer has committed acts of ill-treatment against workers
does not have to be based on an inkracht van gewisjde decision from a judge in
a district court.

The research of the legal object, in this case, is the occurrence of abuse
during the implementation of the employment relationship. When doing work,
there is an incident where one of the legal subjects commits a criminal act of
persecution against another legal subject. The review of the persecution is based

the fulfilment of the elements of the crime of persecution. The legal content of
ﬁ provisions of Article 170, Article 351 to Article 358 of the Criminal Code is
prohibited. The occurrence of persecution is an act that results in serious injury,
death, damage to health. Harassment occurs if it causes feelings of discomfort
(suffering), pain or injury. The occurrence of persecution that does not cause
illness or an obstacle to work, if it is carried out by the employer to the worker.
The sentence is between 5 and 12 years.

The occurrence of persecution by workers against employers can be used
as an excuse for employers to terminate their employment because they are
considered to have committed a major or serious mistake. The legal consequence
of being terminated due to a grave error or serious error is that the worker
receives a one-time service award and only compensation money, no severance

pays for layoffs due to this serious or grave error.

The occurrence of abuse by workers or employers in an employment
relationship must be medically proven in the form of a visum et repertum.
Evidence of serious wrongdoing is alternative, namely being caught red-handed
or confessions from workers or incident reports supported by at least two
witnesses. The rights of workers from this termination of employment are to
receive compensation and separation money (Article 158 paragraph (1) letter e
jo. Paragraphs (2), (3) andé‘) of Law 13/2003).

The three conditions stipulated in Article 158 paragraph (2) of Lagy 13/2003
must be cumulative, not alternative. The pointis that all the conditions stipulated
in Article 158 paragraph (2) of Law 13/2003 must exist, the absence of any of the
three conditions makes the employer's/laborer’s decision that the worker has
committed a serious mistake cannot be accepted.

The first condition which states that the worker/labourer has been caught
red-handed means that the worker ca proven based on preliminary evidence
that he has committed one of the acts shpulated in Article 158 paragraph (1) of
Law no. 13 of 2003. There is sufficient preliminary evidence to suggest that the
worker has committed a grave error.
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The second requirement is that there is an acknowledgment from the
worker/labourer concerned that he or she has committed the alleged act based
on initial evidence at the time of his arrest. The acknowledgment of the worker
or labourer can be made in oral or written form. In order to guarantee legal
certainty, it is better if the acknowledgment of the worker/labourer concerned is
made in written form, even better if it is the worker himself (in the sense that it
is not made by personnel as is the case in practice). Of course, the making of a
statement acknowledging having committed one of the acts included in the
criteria for serious wrongdoing must be made with self-awareness, not under
coercion, pressure, or deception from the entrepreneur/employer or from the
personnel. The point should not be made on the basis of a lie.

The third condition is the existence of other evidence in the form of an
incident report made by the competent authority in the company concerned and
supported by at least two witnesses. This third condition is basically a
continuation of the fulfilment of the first and second conditions. The third
condition essentially strengthens the first and second terms.

This is different from the formulation of % provisions of article 158
paragraph 2 which can be interpreted only to determine the three conditions as
alternative conditions and not as cumulative conditions (underlined from the
author). It is said by interpretation that it shows g an alternative requirement
because between article 158 paragraph (2) b and article 158 paragraph (2) c of
Law no. 13 of 2003 mentions the word or not and. The use of words and with
words or jggthe context of legal language brings different results. The editorial
should be article 158 paragraph (2) of Law no. 13 of 2003 is written “and”. The
evidence for serious errors should be cumulative which is stated by the word
“AND” not alternative which is stated by the word “or”. It can lead to potential
arbitrariness of entrepreneurs.

e provisions of Article 158 of Law 13/2003 have been declared to have no
%ding legal force by the Decision of the Constitutional rt Number 012/PUU-
1/2003 dated October 28, 2004. The consideration is that the provisions of Article
158 paragraph (1) and paragraph (2) violate the principle of presumption of
innocence or the presumption of innocence. Before someone is found guilty by
the panel of judges committing a crime, it must be assumed that the person
concerned ggmnot guilty. Article 158 paragraph (1) and paragraph (2) also
contradicts Article 27 paragraph (1) #he 1945 Constitution, because there is
legal discrimination. It is stated that all citizens have the same position in law
and government and are obligated to uphold the law and the government with
no exceptions. Serious error is a criminal act qualification, but the procedure uses
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civil law procedures, namely filing a lawsuit to the Industrial Relations Court.
Not a mechanism for criminal law procedures.

The validity @the Cﬁsﬁmﬁanal Court’s decision has created a debate
regarding itspmauthority. The authority to examine laws against the 1945
Cunstifutinm.ﬁe decision of the Constitutional Court is final, meaning that the
decision of the Constitutional Court immediately acquires permanent legal force
from the moment it is pronoupyped and there are no legal remedies that can be
taken. The final nature of the decision of the Constitutional Court in this Law
includes the final and binding legal f . (Article 10 paragraph (1) of Law
24/2003 in conjunction with Law 8/2011 concerning the Constitutional Court).

The decision of the Constitutional Court is a type gstatutory regulation.
g{ilﬂw—up on the decision of the Constitutional Courtgg carried out by the DPR
or the President (Article 8 paragraph (1) in conjunction withghmticle 10 paragraph
(1) letter d in conjunction with paragraph gg4 of Law ]2% concerning the
establishment of legislation. Unfortunately, the follow-up to the decision of the
Constitutigmal Court Number 012/PUU-1/2003 dated October 28, 2004, which
states that the provisions rticle 158 of Law 13/2003 do not have binding legal
force, followed up by Circular Letter of the Minister of Manpower and
Transmigration Number SE-13/MEN/S]-HK/ 1/2005, which states that if an
entrepreneur wants to lay off a worker because the worker has committed a
serious mistake, there must be a criminal judge’s decision with permanent legal
force first. Therefore, the guilt must be proven first through the criminal justice

mechanism.

Since November 1, 2020, the provisions of Article 158 of Law 13/2003 have
been abolished by ?ticle 81 number 47 of Law 11/2020 on Job Creation. On
February 2, 2021, Government Regulation Number 35/2021 has been issued
concerning Work Agreements for Certain Time, Outsourcing, Working Time and
Rest Time and Termination of Employment. Employers cangay off workers for
reasons of workers committing urgent violations as regulated in work
agreements, company regulations or collective labour agreements. The rights
received by workemre compensation for entitlements and separation pay, the
amount of which 1s regulated in a work agreement, company regulations or
collective labour agreement. Compensation for entitlements consists of annual
leave thathas not been taken or has not yet fallen, the cost of returning the worker
and his family to the pla here the worker is accepted to work and other
matters stipulated in the work agreement, company regulations or collective
labour agreement. (Article 52 paragraph (2) in conjunction with Article 40
paragraph (4) Government Regulation Number 35/2021).
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Legal remedies that can be taken for the occurrence of persecution as a
reason for termination of employment are informal or formal. Informal legal
remedies can be taken by workers who experience violence for the first time
through a complaint mechanism to their immediate supervisor, either
individually or represented by a trade union, and can be continued by making a
report to the local Manpower Office.

If you go through a formal channel that carries out the procedure for
reporting a crime, by contacting by telephone to the Police call centre 110 or
coming directly to the nearest police station at the Integrated Police Service
Centre, to make a police report. After the investigation order is issued, a
notification letter for the start of the i stigation is issued which is sent to the
public prosecutor (Articles 3, 13, 14 of the Regulation of the National Police Chief
No. 6/2019 concerning Criminal Investigation).

D. CONCLUSION

The existence of Visum et Repertum regarding the occurrence of
persecution as evidence in termination of employment in Indonesia was
currently weak. It was supposed to determine the validity of the ination of
employment due to an urgent worker violation that must be H{!d on the
decision of the judge in the District Court which already has permanent legal
force. Mistreatment by workers in an employment relationship must be
medically proven in the form of a visum et repertum. There was no requirement
for a judge’s decision in the District Court which already has permanent legal
force for the occurrence of persecution as a condition for the validity of the layoff
asif the visum et repertum is no longer needed. Itis enough that the acts of abuse
committed by workers are regulated in the Employment Agreement, Company
Regulation or Collective Labour Agreement, then the persecution as a form of an
urgent violation can bgggsed as a valid reason for the termination of employment
(Articdle 81 ber 37 of the Job Creation Law in conjunction with Article 151 /3
Manpower Law in conjunction with Artide 52/2 of Government Regulation
35/2021.
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